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HANDLING VARIATION CLAIMS





} A contractor frequently is asked to carry out work for which he 
considers he is entitled to payment n excess of the original 
contract sum

} To recover such payment, he must be prepared to prove:
1. That it is extra work not included in the work for which the 

contract sum is payable
2. That there is a promise express or implied to pay for the work
3. That any agent who ordered the work was authorised to so
4. That any condition precedent to payment imposed by the 

contract has been fulfilled

} He may not be able to recover payment if he cannot prove 
these requirements or those which are in dispute and are 
relevant
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} There is no one accepted definition of variation
} In a lump sum contract it may be defined as work not 

expressly or impliedly included in the work for which the lump 
sum is payable

} If work is included in the original contract sum, the contractor 
must carry it out and cannot recover extra payment for it

Indispensably necessary works
} Where the contractor must complete the whole works for a 

lump sum, the courts readily infer a promise on his part to 
provide everything indispensably necessary to complete the 
whole work

} These provisions are not variations as they are impliedly 
included in the lump sum
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What are variations:

Changes in Employer’s Requirements
} Additional work arises from revisions to the requirements of 

the Employer during the course of a contract
} There is little difficulty for the Employer to accept that such 

revisions will have to be paid as extras
} However, the Contractor may claim that in addition to being 

paid the price of the additional work, he should also be 
entitled to compensation for loss or profit and loss of 
productivity

} The success of such claims will depend on whether the 
variation work is such as to cause a delay to the project as a 
whole or to prevent the optimal deployment of resources
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What are variations:

Contractors selection of material
} In certain specification provisions, the Contractor is left with 

no discretion in the choice of construction materials or 
components for a particular aspect of work

} The Contractor will not be in a position to warrant that that 
particular material is fit for the use of its purpose

} In the event that the specified material turns out to be 
inappropriate for the works, the additional cost incurred in 
remedying defects or replacing the defective material will be 
recoverable from the Employer
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What are variations:

Omissions and Discrepancies
} There may be omissions and discrepancies in the contact 

documents which may prove difficult to reconcile to the 
satisfaction of either party

} The Architect may resolve these difficulties by either treating 
the item of work in contention as a variation and hence 
payable as an extra 

} Or the Architect may include it as part of the works covered by 
the contract price
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The Power to Order Variations

} The power to vary the terms of the contract or to order extras 
is derived primarily form the terms of the construction contract

} A variation order issued in terms which contradict the terms of 
the power or which falls outside the scope of the power is an 
invalid order

} 2 consequences will flow from an invalid order
1) The contractor cannot be compelled to comply with the 

order
2) Should the contractor decides to carry out the order, the 

Employer has no obligation to pay for the works
-- Stockport Metropolitan Borough Council v O’Reilly (1978) 1 Lloyd’s 

Rep 595.
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The Power to Order Variations
Principal factors determining the validity of a variation clause
Reproduced from Chow Kok Fong (2004), 3rd Ed.
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The Power to Order Variations

} The power to order variations is exercised on behalf of the 
Employer

} The Employer by implication agrees to accept liability for all 
the contractual consequences of a valid variation order

} Construction contracts delegates such powers to one of the 
Employer’s representatives

} Once the contract designates a specific person as the official 
who is empowered to vary the works, a variation order by any 
other person will not be valid
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Payment for Extra Work
} The Contractor must show that there was an expressed or implied 

contract to pay for the variation work carried out
} He must prove that the work was properly ordered under a provision 

in the original contract or there is a fresh contract to pay for the work 
done

} Particular situations relating to Variation claims
1. Agreement in writing: 

• The Contractor must produce the Agreement which must 
demonstrate that the work done is extra

2. Work done without request:
• If the Contractor uses better quality materials without being 

instructed to, his work does not entitle him to demand extra 
payment

• Mere permission by the Employer to do work different from that 
which is contracted must be distinguished from a request
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Payment for Extra Work
3. Emergency:
◦ In an emergency, when the Contractor cannot obtain 

instructions from the Employer and he spends money in 
preserving the Employer's property, the contractor can 
recover payment

4. Work exceeding contract limit
◦ Contracts sometimes have clauses limiting the value of 

variations that can be ordered
◦ However, problems can arise in determining whether the 

value has been exceeded
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Payment for Extra Work
5. Written Orders:
◦ Contracts frequently provide that extras must be ordered in a  

certain manner
◦ The purpose of these provisions is usually to prevent unauthorised 

claims for variations
◦ E.g. a common requirement is that there must be a written order 

signed by the Architect and that no extras will be paid for unless 
so ordered.

6. Implied promise to pay
◦ Acceptance of work orally ordered by the Architect does not show 

an implied promise to pay, he has no authority
◦ However, if the Employer has desired the execution of the variation 

and has paid a little for the works and benefited from the works, 
he would be accountable for the value of works
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Payment for Extra Work
7. Work outside the Contract:
◦ The Variation could be so different that it is outside the 

scope of the contract
◦ Extra work outside the contract is not governed by the 

contract and would not require a written order. The 
Employer is liable to pay a  reasonable sum for such work 
carried out at his request

◦ But the Employer may not be so liable if the original 
contract is not expressly or by implication replaced by the 
new contract
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